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purpose is the purchase, development and sale of agricultural lands, 
the prohibition of direct endeavors in this direction having been 
declared not to conflict with the treaty. But it is submitted that 
there may be situations where the corporation in question is em- 
powered to acquire such lands, so as to fall within the terms of 
the act without having such acquisition as a primary purpose, and 
where the majority control is in the hands of others than aliens 
ineligible to citizenship, in which situations it may be asserted with 
reason that application of the act will amount to a taking of prop- 
erty which is personal and not representative of an interest in 
lands. Here again, therefore, the outline of state power is to be 
regarded as sketched in merely. 

The California law, then, is in the following position. The 
prohibition against ownership of agricultural lands by aliens ineli- 
gible to citizenship has been sustained by the state courts as applied 
to Japanese aliens. It has not been tested as against those ineligible 
under the Act of Congress relating to alien neutrals who used non- 
citizenship to evade draft during the late war. 24 An interest in 
such lands within the act is represented by stock in a farm colony 
corporation at least, the rule not being generalized in statement. 
And the penal section has been sustained in so far as its selection 
of the attempted rather than the completed transfer is concerned. 
Only the indirect enforcement of the objects of the act by denying 
rights of guardianship has been rejected by the courts as uncon- 
stitutional. The effect of the latter ruling is to cast doubt upon 
the similar provisions of other statutes. 25 In all the situations there 
has been but a beginning of the application of the laws, which will, 
it is to be hoped, ultimately result in a clarifying of the rights of 
states, nation, and foreign countries and their citizens. 

R. R. L. 



Bills and Notes: Negotiability of Note Secured by Sub- 
sequent Mortgage — A valid negotiable note was executed between 
the immediate parties. Considerable time afterwards but before the 
note had left the hands of the payee, the payee asked and rceived 
security for the note. The security was in the form of an assign- 
ment of an interest in an estate consisting of personal and real 
property. The assignment so given is considered a mortgage under 
the provisions of the California Civil Code. 1 Subsequently the note 
and the mortgage were assigned to a purchaser with full knowledge 
of all the circumstances. By numerous decisions 2 based upon a 
provision of the California Code of Civil Procedure 8 it has been 
decided that a mortgage contemporaneously executed with a note, 

«* Draft Act of 1918, 40 Statutes at Large 955. 
2 8 Supra, n. 10. 

i Cal. Civ. Code §2924. 

2 National Hardwood Co. v. Sherwood (1913) 165 Cal. 1, 5, 130 Pac. 881 ; 
Metropolis Bank v. Bank of Monnier (1915) 169 Cal. 592, 595-6, 147 Pac. 265. 
« Cal. Code of Civ. Proc. §726. 
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makes the instrument non-negotiable. Solely because the mortgage 
was given subsequently, the Supreme Court of California in Pitman 
v. Walker* was of the opinion that such a note stays negotiable 
regardless of the fact that the first purchaser, the plaintiff in the 
case, knew of the circumstances and had received an assignment 
of the security. It is admitted in the principal case that the maker 
gave the mortgage as security for the note. It is admitted that 
the security was given while the original payee was the holder of 
the note. 

This being so, it becomes necessary to examine the rights of the 
immediate parties before the transfer. Originally the note was 
negotiable. Until there is a negotiation the instrument is subject 
to the same defenses and equities as any other contract. 8 Though 
notes be mercantile specialties, until the rights of the third parties 
have intervened, changes 6 in the contract may be made. The 
Negotiable Instruments Law itself provides that alterations may be 
made in the contract. 7 Now the cases and sections referred to 8 
do not go to the extent of furnishing absolute precedents or rules 
that the alteration may be of such a nature as to change negotia- 
bility into non-negotiability. They do show, however, that until 
there is a negotiation the promissory note is no better off than 
any other contract, and also that it is possible for parties to change 
the original contract. If the promissory note be treated as an 
ordinary contract it is submitted that when the payee asked and 
received the mortgage, there was a binding alteration that changed 
the very essence of the arrangement. The result as between the 
original parties at least should have been the same as if they had 
added upon the face of the note "secured by a mortgage." 

Nevertheless, it is claimed that the note stayed negotiable 
regardless of the fact that the first holder took with knowledge 
of all these circumstances. The Supreme Court of California 
referred to section 3128 of the California Civil Code as being of 
assistance in this matter. It provides that "an instrument negoti- 
able in its origin continues to be negotiable until it has been restric- 
tively endorsed or discharged by payment or otherwise." 9 As the 
purpose of this section was to express the old common-law rule 
relating to the continuing negotiability of overdue paper, 10 it seems 
inapplicable to the instant case. 

An extract, also, is cited from a case the gist of which is that 

* (Jan. 4, 1922) 63 Cal. Dec. 29, 203 Pac. 739. 
s Cal. Cav. Code §3139, 8 Corpus Juris 717. 

6 German National Bank v. Butchers Tallow Co. (1895) 97 Ky. 34, 29 
S. W. 882, 884; note 65 Am. St. Rep. 519, 520. Alterations permissible in 
order to correct mistakes. See Hathaway v. Brady (1863) 23 Cal. 122, 124. 

'Cal. Civ. Code §3204: See also Holyfield v. Harrington (1911) 84 Kan. 
760, 115 Pac. 546, 39 L. R. A. (N. S.) 131, 136; note 39 L. R. A. (N. S.) 131. 

8 Supra, ns. 5, 6, and 7. 

• Cal. Civ. Code §3128 is section 47 of the Uniform Negotiable Instruments 
Law. 

10 See collection of cases : Crawford, Annotated Negotiable Instruments 
Law, p. 78; Brannon, Negotiable Instruments Law (3d ed.), p. 151, 152; 8 
Corpus Juris 52. 
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when an instrument is started on its journey into the commercial 
world it should retain to the end the character given it in the 
beginning and written into its face. If one reads the entire cited 
case it cannot be denied that the statement as applied to the facts 
involved is right. In that case the instrument was non-negotiable 
by its very terms. Consequently it stayed that way. 11 The cited 
case does not represent a case where the original parties by mutual 
agreement attempted to change the terms of the original contract. 
It is not parallel in facts with the instant case. It stands only for 
the proposition that words of negotiability must be in the note. It 
is of little guidance in the instant case. 

It would seem that the present case cannot be governed by 
previous precedents, but that it is at variance with certain prin- 
ciples. An instrument is created by the parties. It does not enter 
upon its commercial life until there is a negotiation. In the case 
under discussion the very nature of the instrument was changed 
before there was a negotiation. It became non-negotiable before 
there ever was a holder in due course. In other words, one looks 
at the character of the instrument not at the creation but at the 
starting-point "of its journey into the commercial world." That 
starting-point is the first transfer and at that time the instrument 
was non-negotiable. The instrument had ceased to be a commer- 
cial paper before it entered the commercial world. Furthermore, 
in emphasizing the non-contemporaneous execution rather than the 
taking with knowledge of the circumstances, the Supreme Court 
of California has materially changed the usual aspect of a holder 
in due course. It would seem that the plaintiff-purchaser who 
knew and received the mortgage could not satisfy the requirements 
demanded of a holder in due course. Knowledge of the circum- 
stances is the important thing. 12 He was fully apprised of the 

"Wetlaufer v. Baxter (1910) 137 Ky. 362, 125 S. W. 741, 26 L. R. A. 
(N. S.) 804, 807. Although not cited by the Supreme Court of California, 
a text-writer may be quoted as saying, "for if the memorandum is not con- 
temporaneous or if it be merely verbal in each case, whatever may be its 
effect as a matter of defense between the original parties, it is not deemed 
to be a part of the instrument and does not affect, much less invalidate, its 
original character." Story on Promissory Notes, §24. An investigation 
of the cases referred to in the author's accompanying note, which is supposed 
to substantiate the statement, shows only that parole evidence will not be 
allowed to vary the terms of a written promissory note and that when it is 
clear that the instrument was not meant to be incorporated into the note, 
the nature of the note will not be changed. For instance, Cannon v. Clark 
(1859) 12 Cal. 168 stands for parole agreement not being allowed to vary 
terms of note. No question of negotiation. The same may be said of Potter 
v. Earnest (1873) 45 Ind. 416. Story also referred to Chitty on Bills, c. 5, 
pp. 160, 161, 163 (8th ed.). Because the eighth edition was unavailable the 
present writer used Chitty on Bills of Exchange, 11th Ed., p. 98, 99, 100 and 
101. The identity of the subject-matter, however, seemed that the forced 
variations in editions made no difference. Chitty added nothing to the rule 
nor did he substantiate the statement as made by Story. See also Brill v. 
Creek (1836) 1 M. & W. 231, 236. 

« Cal. Civ. Code §3133. See Shinner v. State Bank (1916) 134 Minn. 
349, 159 N. W. 795. Confirm Cal. Civ. Code 3137. 
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arrangements between the parties and should take subject to them. 1 ' 
The Court suggested in the principal case that section 726 of 
the California Code of Civil Procedure, 14 had it been pleaded, might 
have barred the action on the note and limited the plaintiff to an 
action of foreclosure, but would not have opened up fraud or other 
personal defenses. Certainly if the giving of the mortgage has no 
effect on negotiability the possibility that one may force an action 
to foreclose the same should not change the substantive rights 
involved. If the thing itself has no effect, the action dependent 
upon the thing should make no change. This, therefore, would 
lead to the inference that the way to enjoy negotiability and yet 
have security is to have the mortgage subsequently executed. A 
purchaser of such a note would be in a better position than the pur- 
chaser of the contemporaneously executed note and mortgage. This 
suggestion of the Court, however, seems inconsistent with its theory 
of negotiability. It is hard to see how the note in question may be 
considered as an unqualified promise to pay money and therefore 
negotiable when the only promise as construed by the Court is 
to pay a deficiency judgment after a sale of the security. 

T. H. L. 



Constitutional Law: Child Labor Law: Taxing Power 
as a Means of Regulation — The first endeavor by Congress to 
control child labor 1 by prohibiting the shipment in interstate com- 
merce of products of industries employing child labor was held 
unconstitutional 2 as an unlawful exertion of Congressional author- 
ity, and an attempt to regulate purely local matters. A second 
effort by means of the taxing power has also failed; the Supreme 
Court of the United States in BaUey v. Drexel Furniture Company, 3 
holding unconstitutional the Federal tax on the net income derived 
from the products of industries in which during the year children 
under certain ages have been employed, or where children have 

"Angle v. N. W. Mutual Life Ins. Co. (1875) 92 U. S. 330, 341, 23 L. 
Ed. 556. Section relating to holder in due course is an enactment of the 
common law. Arnd v. Aylesworth (1909) 145 Iowa 185, 29 L. R. A. (N. S.) 
638, 123 N. W. 1000. Therefore cases cited before adoption of the N. I. L. 
but involving same- matter are entitled to consideration. 

14 This section provides that "there can be but one acting for the recovery 
of any debt or the enforcement of any right secured by mortgage upon real 
or personal property." As has been pointed out, supra, n. 2, this section has 
■been construed to mean that foreclosure is the proper remedy in California 
on a note secured by a mortgage. 

»Act of 1916, 39 U. S. Stat. 675 c. 432. 

2 Hammer v. Dagenhart (1918) 247 U. S. 251, 38 Sup. Ct. 529, Ann. Cas. 
1918E 274, 3 A. L. R. 649, affirming the judgment of the District Court of 
North Carolina. See for comment, Andrew A. Bruce, "Interstate Commerce 
and Child Labor," 3 Minnesota Law Review, 89, supporting the decision; 
William Carey Jones "The Child Labor Decision," 6 California Law Review, 
395 adversely. 

3 (May 15, 1922) (U. S.) 42 Sup. Ct. Rep. 449, affirming the District Court 
N. C. (1922) Drexel Furniture Co. v. Bailey (1921) 276 Fed. 452. 



